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Fundamental change in approach 
that causes old ways of thinking and 
doing things to become irrelevant. 

1

2

3



5/23/2024

Buyers had no 
representation 
– Caveat 
Emptor

They took our 
BOOKS  away – OH 
NO!!!
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• 2019 Moehrl

• 2020 DOJ

• 2023 Sitzer/Burnett

• 2024 NAR Settlement

New Lawsuits 
Have a Slightly 
Different Twist 

New Lawsuits 
Have a Slightly 
Different Twist 

• “Mandates a ‘blanket offer,’ meaning that the same compensation must be offered 
to every buyer’s broker, regardless of skill, experience, or the services provided”

• It has the effect of encouraging ‘steering’ by buyer-brokers, it incentivizes them   
to direct their clients to properties with higher commission offers.”

• “REALTORS® have overturned the natural order of a rational price system  
where home sellers and home buyers each separately bargain and pay for       
the services provided to each of them”

• “Causes America’s home buyers to pay inflated commissions for broker services 
they misrepresent as free and to receive reduced quality broker services”

Buyer Allegations
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Participation Rule –
requirement to put offer of 

buyer brokerage 
compensation in MLS 

Clear Cooperation Policy 
– requires listings to be 

put in MLS in one 
business day after going 

public or 24 hours 
depending on your MLS

NAR 
Settlement -
Boots on 
the Ground 
Issues
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WRITTEN BUYER 
AGREEMENTS

• NAR has been advocating the use of written agreements for years, in this 
settlement we have agreed to require MLS participants working with buyers to  
enter into written representation agreements with their buyers

• Prior to touring the home (1to 4 residential housing units)

• Must include a specific fee amount – not open ended

• May not accept money from any source in excess of the amount specified in the 
agreement

• This can be done now but change will go into effect in mid-August 2024.

OFFERS OF COMPENSATION MOVED OFF THE MLS

• New rule prohibiting Listing Firm Offers of compensation on the MLS. 

• Offers of compensation could continue to be an option but sellers must first 
authorize those offers. 

• Additionally, Sellers can offer “concessions” to Buyers in the MLS

• Seller ‘incentives’ for prepaid taxes, HOA fees, repair credits, other buyer 
incentives

• Concessions may not be conditioned nor limited to brokerage fees

• Seller and/or Buyer can agree to pay the buyer broker directly

• Can be written into the offer as a negotiated Seller payment to the buyer to settle 
their contractual obligation with their buyer agent/firm
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Many State/Local Associations and/or MLSs are                                              
contemplating and evaluating form changes to:

• Sales contracts and Addendums if required 

• Listing Agreements and Buyer Agreements

• Disclosure forms

• Compensation agreements between companies

Other items being considered:

• Code of Ethics

• MLS rules  

• License Law – in some states

• Statutes may change in some states, i.e. lien rights  

Seller
Consultation
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• Lawsuits, the DOJ rulings, and 
the NAR settlement have been 
discussed in mainstream media 
– and not always accurately.

• We will be questioned about it 
– we need to be ready to 
respond

• We will need to articulate our 
value proposition even more 
than before

• Literally – justify why we are 
worth what we are charging 
since the implication is that we 
are not!

• Why should they list with you?

• What separates you from the others?

• We must add the value – the why!

• Not always clear to client why it’s 
important

• You must satisfy their needs

• And sometimes they don’t even know 
they need it!

(c) Madison Seminars * All rights reserved 

From NAR Statistics 

27% of NAR members started since 2020

Typical REALTOR years of experience = 11

81% of real estate firms are 1 office firms

Typical firm has 3 full time licensees 
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Brochure at 
competition.realtor
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competition.realtorcompetition.realtor

The Seller  
Conversation
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• Talking points about negotiating compensation are examples.

• They are not intended for you to use verbatim. 
• Use them as samples to build your own dialog with your clients.

(c) Madison Seminars * All rights reserved 

This strategy also means . . . 
Re-thinking your compensation conversation with your sellers

• the commission we 
charge is X and we 
pay out Y to the   
co-op brokers

• if we don’t pay out 
at least Y, no one 
will show your listing

Listing 
Compensation

Buyer 
Brokerage 

Compensation

Total 

Compensation

• Compensation is two parts added together to make the whole.
• Part is for the listing office and what they do for the seller.
• Part is for the buyer brokerage and what they do for the buyer
• The total is paid by the buyer and seller in the price they agreed on

(c) Madison Seminars * All rights reserved 
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• The compensation our brokerage charges to put into place 
everything we need to do to get you the most money, the 
quickest sale with the least amount of inconvenience and get 
us to the closing table is X%

• Although we are no longer allowed to publish the offer of 
compensation in the MLS, that doesn’t mean we shouldn’t offer 
it – nor does it mean the buyer brokerage will not get paid. 

• In our marketplace, most of the buyers do not have extra 
money after they’ve paid their down payment and closing costs 
to pay their brokerage out of pocket. 

• Most buyers want to include the buyer brokerage side of the 
compensation in the offer they make you. In other words, put it 
into the price they pay and pay it in their mortgage. 

Talking 
Points with  

Sellers

(c) Madison Seminars * All rights reserved 

• In our marketplace the buyer brokerage compensation 
varies greatly. Our offer cannot possibly cover each and 
every one of the formats that may be out there.

• That said, we want to try to offer what a buyer may be 
responsible to pay their brokerage so they do not have to 
negotiate compensation with you at the same time they 
are negotiating other issues of the purchase. 

• The other issue right now is they cannot add it into their 
mortgage, the lenders won’t let them, but they can include 
it in the amount they offer you and have you pay it.

Talking 
Points with 

Sellers

(c) Madison Seminars * All rights reserved 

• So, one of two things will happen –

1. the buyer agents will call me to ask if – and how much –
you are willing to pay

2. or the buyers will just ask you to pay it as part of the contract.

• As we saw in the comps, the properties in your area that sold in the 
$300 - $305,000 range all paid buyer brokerage compensation. If you 
choose to not pay it on behalf of the buyer, any offer the buyer makes 
will take that into consideration and it will probably be lower. 

• We anticipate an offer in the $290,000 - $300,000 range if the buyer is 
paying their brokerage themselves. 

• So, let’s talk about what we’re going to offer to the buyer brokerage.

• What were you thinking? 

31

32

33



5/23/2024

• That is certainly your decision, but it could affect your sale. 
If the buyers owe their brokerage and we are not including 
it – they will have a few options:

• They can choose not to see your property and focus 
on those that are covering their compensation

• They can pay their brokerage the compensation, but 
as we talked about, most of them don’t have the extra 
money to pay it

• They can ask you to pay it in the offer they bring you 
regardless of whether you are offering it or not.

They want to pay nothing – or very little

(c) Madison Seminars * All rights reserved 

Let’s take another look at our CMA for a moment. The six homes that we 
looked at as comparables to yours and that the appraiser will probably use 
as well, include the offer of compensation to the buyer brokerage. Each of 
them state that they will pay buyer brokerage compensation. If we are not 
including the compensation – and you are going to ask the same for your 
home as these six sellers asked – the buyers are going to offer you less if 
they are paying their brokerage themselves.

Not offering buyer brokerage compensation does not give you an extra 
money in your pocket – that is not your money – it’s always been set aside 
for the brokerage who brings in the buyer.

The Co-op Side

Seller decides what compensation – if any – they 
will offer to the buy side brokerage

Prepare seller for buyers’ options if seller 
chooses a non-competitive amount

Buyer can – and probably will – use the sales 
contract to ask the seller to pay the 

compensation regardless of what the seller’s 
decide to offer 

(c) Madison Seminars * All rights reserved 
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Buyers have choices

Choose to     
not look at    
the property

Pay their 
brokerage      
at closing

Ask seller to 
pay as part of 
sales contract

It’s important to note that these are the 
buyers choices – not the buyer agents.

We should never state or infer that an 
agent won’t show the property because 
of the compensation.

The buyers can choose not to look at a 
property that doesn’t cover what they 
have agreed to pay their brokerage.

They may not want to negotiate 
compensation while negotiating price, 
closing date and whether the pool table 
stays!

Difference 
between 
adding it                      
and    
including it

Difference 
between 
adding it                      
and    
including it

Lender will not allow adding it

Buyers purchase property for $100,000

Down payment of $10,000

Mortgage - $90,000

Want to mortgage $93,000 to pay 
brokerage $3,000

(c) Madison Seminars * All rights reserved 
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Lender will allow including it

• Buyers purchase property for $103,000
• Down payment $10,000
• Mortgage $93,000 and buyer-broker  

compensation comes from seller

(c) Madison Seminars * All rights reserved 

Reality #1
• Comps show 10 houses sold for $100,000 in the 

subdivision

• All those sellers paid buyer brokerage compensation

• The house buyer wants is not offering any 
compensation

• Buyer will be paying his brokerage directly

• They will not pay that seller $100,000

• They will pay somewhere around $97,000

If the sellers do not pay the buyer brokerage compensation 
from the transaction price – they will not be ‘pocketing’ that 
money – if the buyers pay their brokerage themselves, they 

will pay the seller less.

Common sense and basic math!

If the sellers do not pay the buyer brokerage compensation 
from the transaction price – they will not be ‘pocketing’ that 
money – if the buyers pay their brokerage themselves, they 

will pay the seller less.

Common sense and basic math!(c) Madison Seminars * All rights reserved 

Reality           
#2

 Buyer is paying the compensation in the sales price of the property

 Without offering buyer brokerage compensation seller will receive 

less that those sellers who did

 They may get fewer showings – buyers can choose not to look

 Will probably be asked to pay it by the buyers!

(c) Madison Seminars * All rights reserved 
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Buyers don’t have 
extra cash

Lenders won’t let 
them add it to the 

mortgage

If buyers do pay it 
themselves –

they will pay the 
seller less!

Seller's property will be 
more marketable if they 

offer compensation

If they do not – it will 
probably be negotiated 

in the contract 

It ends up being the same thing – compensation 
comes out of the agreed upon price the buyer is 
willing to pay and the seller is willing to accept 

(c) Madison Seminars * All rights reserved 

• Are you saying that the buyer agents will now 
show your listing because you are offering more 
compensation?

• Totally what the DOJ and the class-action lawsuits 
are claiming we do – and it is a violation.

• Let’s not add to the problem

• Seller should offer ‘bonus’ to buyers

• Pay closing costs

• Prepay HOA at closing

• Pay title charges

• Buy down buyer’s interest rate 

Quick Word on Offering Bonuses

(c) Madison Seminars * All rights reserved 

Seller Side Policy Considerations

• Policy on minimum listing side compensation

• When will variations of the listing 
commission be accepted (seller is repeat 
client, seller lists multiple properties, etc.) 

• Policy on variable rate

• Different policy if buyer does not want to be 
represented – customer status

Seller Side Policy Considerations

43

44

45



5/23/2024

• Value statement for selling services – brand statement – simple – one sentence

• Agents able to articulate value of offering a buy-side compensation

• Complete explanation of how buyer brokers could be compensated

• How to handle changes in compensation

• Buyer agent calls prior to showing and asks if seller will pay more

• Buyer uses sales contract to ask seller to pay more

• Buyer agent asks listing office to pay more

• Buyer brokerage rejects offer from seller/listing side –
modify agreement?

Seller Side Training Issues

competition.realtorcompetition.realtor
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Resources
• competition.realtor

• facts.realtor

Buyer 
Counseling

What makes you stand out?  Why are you unique?
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WHAT IS A

Elements of a Value Proposition
• Market Expertise

• Insights into local market conditions, 
recent sales, pricing trends, helping 
buyers make informed decisions 

• Experience

• Contract and forms expertise

• Past successes that worked for others

• Negotiation Skills

• Negotiate best possible price and terms 
for buyers

• Handle counteroffers effectively 
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Elements of a Value Proposition

• Client Services
• Valuation expertise 
• Guidance throughout entire process

• Networking
• Access to listings in MLS
• Networking with other agents
• Recommend other professionals

• Ethical Standards
• Provide expertise, support and 

representation while adhering to the 
Code of Ethics

Know Your 
Unique Value 
Proposition

• Tailored to your clients 
and your market

• Gives you competitive 
advantage

• Your market distinction –
expressed as services 
you offer to buyers

Example

• More earnest money makes buyers offer stronger

• Great suggestion for buyers with large downpayments and available cash

• Bad idea for most first-time or minimum down-payment buyers

• Suggestion for them is different

• If your contract calls for seller to leave property in ‘broom-clean’ condition 
– buyer can cross that out

• Seller just moves their own stuff out

• Leaves everything else for buyer to move out

• Only costs buyer some pizza (or po-boys!) some beer and maybe a 
dumpster if he and friends do not have pick-up trucks 
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The Buyer 
Conversation

• Talking points about negotiating compensation are examples.

• They are not intended for you to use verbatim. 
• Use them as samples to build your own dialog with your clients.
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Most buyer rep 
agreements 
say something 
like this

COMPENSATION

If, during the term of this contract or the protection 
period, Buyer enters into a contract to acquire real 
estate and such contract results in a closed 
transaction, Buyer agrees to pay Brokerage firm a 
Brokerage Fee of % of the purchase price. 

Prior to showing any property, the Agent will 
make best efforts to determine the 
compensation being offered by the seller or 
Listing Brokerage and communicate that to the 
buyer as soon as practical. 

(c) Madison Seminars * All rights reserved 

Buyers, you are in total control of how our compensation is paid. We 
have a couple ways we can proceed. 

1. I could call each listing broker prior to showing you the property 
and ask whether the seller is offering compensation and how 
much. If they are, we would need to get something in writing from 
the managing brokerage of that office prior to showing – which 
could take a while if they are not available right away. 

2. You could choose to look at all properties that fit your needs 
regardless of whether – or how much – the seller is paying. You 
have the ability to use the ‘Seller Agreement to Compensate 
Buyer Brokerage’ addendum (or paragraph in sales contract) to 
ask the seller to pay the Brokerage Fee at the closing. This would 
be the easiest and fastest way to accommodate your schedule 
and facilitate the showings. 
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• Buyer agent calls listing agent 
prior to every showing

• Listing MB must send offer of 
compensation to Selling MB

• Buyer informed if it covers   
agreed upon compensation

• Buyer uses sales contract to ask 
seller to pay difference

• Buyer brokerage gets some from 
listing brokerage – some from 
seller via contract 

• Nothing comes from listing 
brokerage

• Everything comes from seller

• No need for brokerage to brokerage 
offer of compensation

• Buyer uses sales contract for all

• Will not know how listing brokerage 
is doing it until you call and ask

OR

Compensation Off MLS – The Hard Way

• Buyer agrees to compensation in representation agreement

• Buyer agent educates buyer on how compensation can be handled

• Buyer – and agent don’t care what seller is offering

• Buyer agent shows all properties the buyer wants to see

• No need to contact listing agent prior to showing

• Buyers are in total control of what they see and do

• Buyer uses sales contract to ask seller to pay compensation

• No compensation is taken from listing brokerage 

Compensation Off MLS – The Easy Way

Buyer says they 
only want to see 
properties where 

the seller is 
compensating the 

buyer brokerage at 
the level that is in 

the Buyer Rep 
agreement 

I will certainly do whatever you want me to,            
but I must recommend that this may not be        
the best plan. 

There is no reason why you should possibly miss 
out on what could be the best property for you 
because of a hasty decision on the part of the 
seller – or even worse – a listing agent who did 
not know how to properly market their sellers’ 
property. 

You always have the right to ask the seller to pay 
it, whether they are offering anything or not and I 
am much more comfortable making available to 
you all properties that meet your needs and 
having you decide whether you want to see them 
– not me deciding for you.
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We cannot refuse to show – nor 
make property unavailable to our 
buyer clients – because of the offer 
– or lack of an offer of 
compensation.

Recommend you get something in 
writing – an email will suffice – if the 
buyer chooses to NOT look at a 
property because of the offer of 
compensation.

This Photo by Unknown Author is licensed under CC BY-NC

They question your value or say they can find 
houses themselves

The hours spent getting a license is not what prepares me to 
represent you. I have spent over *100* hours learning about 
buyer representation and years becoming a market expert to 
assist you in the largest single investment you will probably 
make in your life and one that shapes your family for years to 
come.

Although the Internet is a tool for you – and me for that 
matter – to use – real estate is a human relationship that 
cannot be managed through algorithms, formulas and apps.

(c) Madison Seminars * All rights reserved 

What I bring to you is not just the hours – and they are 
numerous – that I put in to finding you the right property, at 
the best price and terms and making sure that we get to the 
closing table – it is the years of experience and the 
constant effort that I put in to stay on top of an ever-
changing marketplace.

The compensation paid to the buyer brokerage has historically 
been paid by the seller at the closing – out of the proceeds they 
have available based on how much you - the buyer - are paying 
for the property. 

(c) Madison Seminars * All rights reserved 
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73

I am committed to spending a significant 
amount of time and expertise to represent you 
as a real estate professional and help you 
achieve your real estate dreams. I cannot 
make that commitment to you unless I know 
that we have an exclusive mutual agreement 
to work together. Like all professionals —
attorneys, accountants — even your auto 
mechanic — we require a signed agreement 
before we can begin.

Why do I have to sign an exclusive 
agreement to work with just you?

(c) Madison Seminars * All rights reserved 

Whether you are hiring a contractor, going to a dentist or 
doctor or having work done on your car – you choose the 
best person you can – but only one.

A buyer agreement is now required by most brokers in our 
area — any other buyer’s agent you may want to work 
with is probably going to ask for an exclusive agreement 
as well. 

And as I mentioned earlier – you are better off working 
with one agent with whom you’ve signed an agreement 
than a bunch of agents who have a lesser obligation and 
commitment to finding you the right home, at the right 
price and committing the time and energy it takes in this 
market to get the job done right for you”

I want to work 
with another 
Realtor at the 
same time?

(c) Madison Seminars * All rights reserved 
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I’ve discovered that if someone is uncertain about signing 
this agreement, it usually means either I haven’t 
answered their questions to their satisfaction or there is 
something they haven’t told me. 

Is there something that concerns you that I haven’t 
covered today? 

I really don’t feel 
comfortable signing 
an agreement like 
this

(c) Madison Seminars * All rights reserved 

What if I want out?

If at any time you are unhappy with the service I 
am providing, all I ask is that you give me 10 
days to correct things to your satisfaction. If, 
after that time you are still not satisfied, I will 
immediately release you from the agreement, 
up until we have a signed purchase agreement 
with a seller.

What if I do not want a lengthy contract?
We are happy to sign an agreement with you 
for a time frame that works for you, or we can 
do it for a specific number of properties

(c) Madison Seminars * All rights reserved 

After you have handled their objections,                           
all that is left is the close:

After our discussion today, and based on what I’ve 
committed to do, do you feel comfortable and confident that 
I am the agent to represent you?

Great, let’s get the agreement signed so I can begin to work 
for you. And remember, if you do not feel this is going the 
way you like, then you can fire me and we can go our 
separate ways.

If they disagree and do not want to sign:

OK. I can respect that. It means we will not be able to work 
together, but I wish you all the best. If, at some point, you 
change your mind, then please feel free to come back – we 
would love the opportunity to work with you.

(c) Madison Seminars * All rights reserved 
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In the event they do not want to sign, 
leave the door open for them to return. 

Chances are the next agent they talk 
to is going to ask them to sign an 
agreement as well, causing them to 
rethink the process and potentially 
come back to you.

(c) Madison Seminars * All rights reserved 

• There is concern that buyers will try to 
save the compensation by buying with 
the listing agent.

• If they do – what is their relationship 
with that listing agent and what 
services will they be giving up

• And – where’s the guarantee they are 
buying it for less?!?

Buyers Buying Without Representation?

As the Listing Agent –As the Listing Agent –

I can certainly show you my listing, here is the Notice of No 
Agency form that I legally have to give you. Please understand 
that I do not work for you – I work for the seller and everything 
I do and say will be to the benefit of them. If you are OK with 
that, I’ll need you to sign this form acknowledging that and 
caution you to not tell me anything that you do not want me to 
disclose to the seller.
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Buy Side Policy Considerations

• Use of buyer rep agreements?

• When must they be signed?

• Exclusive or non-exclusive

• Which agreement will you use?

• Length of agreement?

• Length of protection period?

• Recommended or mandatory buy-side 
compensation

• Cancellation provisions?

(c) Madison Seminars * All rights reserved 

Buyer Side Policy Considerations
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• Assist agents in creating their value 
statement for buyer services – UVP –
Unique Value Proposition

• Role play getting buyer rep agreement 
signed – before showing and with 
compensation.

• Educate agents on why getting them 
signed is good for them

Training Issues – Buyers Side

It is also critically important for you to 
encourage your agents to have on-going 
professional development.

We recommend the “CORE 4” as the 
baseline credentials for every real estate 
professional to do business.

These courses provide the skill sets 
needed to be successful in today’s real 
estate environment.

They are also a terrific risk management 
strategy for managing brokers.  

Professional Development

the

CORE 4
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