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Outline/agenda

e Welcome/introductions
e Copyright basics
e Ways brokers/agents get into trouble

e WWays others are using your listings (with
or without your permission)

e Question and answer



Introductions

e Speaker — Brian N. Larson

— Attorney and consultant

— Adviser to MLSs, REALTOR®
Associations, and real estate brokers in
North America

- Named among 100 Most Influential
persons in real estate by Inman News
(2009, 2010, 2011)

e "Miranda” warning
- Not legal advice
— Seek business and legal counsel

- Views are of presenter, not sponsors or
clients



Copyright basics



Data: Who owns it?

e Probably a red herring.
e Copyright law affects.

e Privacy issues beginning to
invade.

e Contract law affects.
e Other factors




Rights of ownership

e Freedom to do certain things with

the

property.

e Power to exclude others from
doing certain things with the

pro
e ADi
e ADi

perty.
ity to enforce those rights

ity to sell (‘alienate’) those

rights.



Kinds of ownership in a
listing
e Real property
— Settled: Seller, later buyer, owns
e Privacy rights
- Not settled

e Listing contract rights
— Settled: Broker owns (most places)

e Copyrights?



Copyright protects

« “Original works of authorship”

e Creative expressions of authors
e NOT facts

e Not number of bedrooms, etc.

e Feature information? g
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In listing data, copyright
protects

« “Original”’ text: remarks, maybe
directions, maybe list price

e Photographs
— Digital or film
- No matter how ugly

e The “compilation”
e NOT FACTS



Compilation

e Defined by statute:

— “selection, coordination, and
arrangement.”

- Not the aggregated
database.

— ~ data structure

e For example: Possible to
register copyright in a
compilation with no data
or only sample data in it.

( FThornes Glassic Short Stories )

SHORT STORIES
by

EDGAR ALLAN POE

EDITED BY MIKE ROYSTON



What copyright protects on a listing

Click Pl'iotjfor Additional Media and Enlargernent

Residential - One Family Detached

Status: Active (7/25[z003)

Type: one Family Detached

Address: 3 EMERSCHM DR
STATEN ISLAND, WY 10304-1508
EMERSON HILL
Richrmond

8 Excellant

LotSize: 52,611 SqFt

LotDinn: 200X196

Garage: f2 Car(s),

Basement: FullfFinizhed

Taxes: 48,600

Abated: Mo

ParcelID: O0222-00106

ElemiSch: PS4

HighSch: W AGHER

Directions: DoUGLAS ROAD

FETY o
IIJstPrice: $1,999,000
== ==

Style: Colanial
BldgDim: 19448
Building SqFt: 3,968 SgFt
§/5qft: $560.26
Rooms/ Unit: 10/
Bedrooms: &
TotalBaths: 5
Full /3 / 4/ HIf: 4701
Zoning: R1-1
tofO: A
Rented?: J§0
Middle Sch: 1549
oOthersch:

Remarks: CME OF KIND!REPLICA OF BAWARIAN CASTLE ARCHITECTURAL GEM, BREATHTAKING PAMORAMIC MY BRIDGE WIEW SITUATED OM 53,61150 FT.PRISTIMNE COMD INGRCUNMD POOL LANDSCAPED GRCOUMDS. MIMUTES

T BRIDGE.

Basement: BILLARD ROOM,FIN REC RM,FPLENT TO YD,1/2BA,WINE CELLAR,LALUND RM,

Level 1: FOY,POWDER ROOM,LR FP FOR DIM LIBRARY,EIK,ZHND STAIR,
Lawval 2: 4BRE,ZBATHS,MAIDS WITH FULL BATH [SBR)IPRIV STAIR,

Lewel 3: BR,3/4BATH.

Room Type Lvl Dimnsns
MasterBedraom

Cining

Kitchen

Living

Cther

Fullk ath

Library

Sewer: City Elec: 220 HeatSrc: Gas
2ndUnitInfo Leased?:
Bedrooms:
TotalRooms:
AptRmrks:

Londo/CoOp /Pud Name:

AssociationFee: 0

Amenities:

L=tOff: (218017 COMMIE PROFACI REALTY
LstAgt: [B4281 COMSTAMCE PROFACT
Co-Off: [

Co-Agt:

CompSAa: 1.5 DwnFin: ¥ BackupOffers:

Interior Features

MasterBedrm: PrivBath
Fireplace, Separate
Fullgth
Farmal
EatIn
Fireplace, HaotTub
Appliances: Dizhwashr, Dryer

HeatSys: Steam HeatingUnits: 1

Rental$: $0
FullBaths: 3/4Baths:

Location: Appliances:

Managing Agnit:
FeePaid:
Fee-Includes:

Dffice Phone
Direct
Cell

AgntMNotes: LAMD IS STREET TC STREET To SERVICE ROALDSCLOVE ROAD,

Exterior Features

Exterior: Garlpenr
Siding: AllBrick
Handicap Access: M

Pool:

Yard:

WaterWiew:

Cable:

ALCSystem: Units #ACUnits:

1/2Baths:

Managing AgntTel:
CoODpShares: 0

F18-667-0100 GRELLA

F18-981-6043
Calloffice
Fi25/2003
42,150,000
340




Who owns: Authors

First owner of a copyright is the
author.

Author secures copyright the moment
the work is created.

Generally, author is the human being
who did the creating.

Work made for hire.

- If an employee creates a work in the scope
of her employment, the employer is
considered the author.

— Work for hire doctrine otherwise only
applies in very specific and limited
circumstances.



Who is the author
of listing data content?

e Facts?

e Original text?
e Photographs?
e Compilation?



Transfer of author rights

e Limited use = “license”
— Can be oral
— Can be implied
— Can generally be revoked
e Transfer = “assignment”
— Grant of everything
— Must be in writing and signed




In most markets...

e Brokers don’'t have assignments
in independent contractor
agreements.

e Agents don’t sign anything with
the MLS.

e MLS application forms and
subscriber agreements do not
address copyright ownership.

— (If they do, they just claim MLS’s
ownership of the “compilation.”)



In your MLS...



So who is the owner?

e Facts?

e Original text?
e Photographs?
e Compilation?



Ways brokers/agents
get in trouble

e Copying stuff from the web

e Using professional photos beyond
scope of license

e Copying other brokers’ materials



Copying stuff from
the web

e Most images you see on the web
ARE NOT free for your use

e The “cooler” an image is, the less
likely you’ll be able to use it
without obtaining permission
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« Broker A takes a
listing.

« It's a hole in the
ground

« There’'s a lake.

« It's also a hole in the
ground.

- Broker A goes online
and finds pretty
picture of cattails.

« Broker A loads picture
into MLS.

Photo Credit: Derek Jensen (public
domain, Wikimedia Commons)



Cattails continued

e Broker B displays listing on her
IDX site

e Broker B gets nasty letter from
Getty Images
- “That’s our photo!”
- “You used without permission”
- “Pay $875 or we’'ll sue you”

e MLSs working to make sure that
Broker A is on the hook...



CMLS rules

e Section 1.22: MEDIA: The Listing
Brokerage may submit
photographs, virtual tours, PDF
documents, text files and artist
renderings ("Media”).... The
Listing Brokerage indemnifies
CMLS in the event of any legal
proceeding relating to the
reproduction of the Media by
CMLS or other authorized
entities.




You should avoid
liability
e Use Wikimedia.

e Use Flickr Creative Commons
images.

e License stock photos.



& Log in/ create account
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o Typha
WIKIPEDIA

AT L e From Wikipedia, the free encyclopedia

Typha (4 /atfe/) is a genus of about eleven species of monocotyledonous flowering plants in the family Typhaceae. The

. [
Main page genus has a largely Northern Hemisphere distribution, but is essentially cosmopolitan, bemg found in a variety of wetland Typha
Wﬁ‘ ] w:r Lk
Contents habitats. These plants are known in British English as bulrush, bullrush, or reedmace,'" in American English as cattail, i it “F.% rﬁ ]
Featured content catninetail, punks, or corndog grass, in Australia as cumbungi or bulrush, and in New Zealand as raupo. Typha should
Current events not be confused with other plants known as bulrush, such as some sedges (maostly in Scirpus and related genera).
Random article
o Their rhizomes are edible. Evidence of preserved starch grains on grinding stones suggests they were eaten in Europe
Donate to Wikipedia 2
30,000 years ago."™
w Interaction
Help Contents [hide|
About Wikipedia 1 Description
Community portal 2 Species T_.'pha Iatrf-::\lla
Recent changes 3 Uses
Scientific classification
Contact Wikipedia 3.1 Culinary uses
3.2 Other uses Kingdom: Plantae
b Toolbox .
4 References (unranked): Angiosperms
b Printfexport 5 External links {unranked): Monocots
» Languages . {unranked): Commelinids
Ll D&SCFIprOﬂ [edil] Order: Poales
Baurxoprca o
— Typha leaves are alternate and mostly basal to a simple, jointless stemn that eventually bears the flowering spikes. The Family: Typhaceae
Catala rhizomes spread horizontally beneath the surface of muddy ground to start new upright growth, and the spread of Typha is an Genus: Typha
Gesky important part of the process of open water bodies being converted to vegetated marshland and eventually dry land. L

Dansk Typha plants are monoecious and bear unisexual, wind-pollinated flowers, developing in dense spikes. The numerous male Species




Is Wikipedia photo

available?

This file is licensed under the Creative Commons Attribution-Share Alike 3.0 Unported & license.

You are free:

« to share — to copy, distribute and transmit the work
» to remix — to adapt the work

q. i Under the following conditions:
SOME RIGHTS RESERVED
® @ + attribution — You must attribute the work in the manner specified by the author or licensor (but not in any way that
suggests that they endorse you or your use of the work).
+ share alike — If you alter, transform, or build upon this work, you may distribute the resulting work only under the same
or similar license to this one.
This licensing tag was added to this file as part of the GFDL licensing update.
You may select the license of your choice.
File history

Click on a dateftime to view the file as it appeared at that time.

Date/Time Thumbnail Dimensions User Comment

current | 17:24, 3 July 2005 ™0 '”l‘”“‘"' "',I" ’-' 1,600 x 1,200 (1.11 MB) Bogdan {GFDL-self}} {{Romanian}} papurd Typha latifolia




Using Flickr
fhckr —

Home Organize & Create Contacts Groups Explore Upload

= = Witaj BrianNLarson!

fhckr I

Home Organize & Create Contacts Groups Explore Upload

Search Photos Groups People

= — ¥l - ] Full Text |
_ Everyone's Uploads v | |cattails s

Sort: Relevant Recent Interesting View: Small Medium Detall Slideshow

From Jutta Karin

- Search




Creative commmons on
Flickr

@Eﬁ%ﬂs !31. Only search within Creative Commons-licensed content

™ Find content to use commercially
™ Find content to modify, adapt, or build upon




kr CC results
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ock photo supplier

gettyimages®

5 Images Videos Music Resources
i I I i L Search tips

Welcome to Getty Images. We've got lots for
you to look at, watch, and listen to. See a small

Cr—

Start here

edge creati 14]

I t S a I I h e re sampling below. Looking for something? Chances
are, you'll find it here. utting

Images Video

Newest creative stills iStockvideo

Latest event stills Latest event clips

Video clips

lllustration Archive film: creative

Rights & Clearance




Stock photos

e Getty Images and others
e Seek royalty-free licenses
e Use a reputable provider



Using stuff beyond
your license

e How many hire a photographer
for listings?

e Do you have a written
agreement?

e Who owns the photo copyrights?



Copying other
brokers’ stuff

e MLS Rules
— Triad MLS
- CMLS



CMLS rules

e SECTION 1.22: MEDIA: ...By

sub
sub
the

mitting Media to the MLS, the
mitting Listing Brokerage grants
MLS and the other Member

Participants and Subscribers the
right to reproduce and display the
Media.... Before a Member
Participant or Subscriber copies the

Media submitted by another Listing

Bro

kerage to a new listing, the

Member Participant or Subscriber

must obtain the written permission

of the owner of the Media.




Ways others use your
listings, or...



Where are are

all my listings going?
| (and why?)

Image: CC license Flickr/TobiasSchlitt

35



Participants use listings
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Consumers use listings

REALTOR"

Find a home

The most comprehensive source for real estate listings.
111,035,192 Properties « 4,638,364 Homes for Sale

« 153,897 Homes for Rent

Home Type

Official Site of the
Mational Association of REALTORS®

(MEW
Find REALTORS® | Finance Moving Home & Garden

Hi! | Sign In | Sign Up

0 Listings + 0 Searches »

Homes for Sale j

Top Rated Mobile Apps

Foreclosures

Celebrity Homes

How much are Houses
worth now?

Get a free home value report for your neighborhood

Street Address (Optional)

) Single Family Home () Condo/Townhouse

p A

Zip Code

Get new listings when
they hit the market.

Sign Up for Free

4 SEARCH ASSIST
\_*

by REALTOR. comi

Find a REALTOR® or Real
Estate Office

. Knows your neighborhood

« Has a track record of success
« Specializes in your type of home search

Home. Improvement.



Business wants to use listings

Photo: CC license Flickr/Matthew Knott



The flow of listings

(simplified view)

--'-Listiné Broker

fMultiple Listing Service

oMLS Technical Intermediaries

cListing Syndicator
°Move

°RPR

ACoreLogic InfoNet

oMLS Participants

o|DX Sites

oMLS Consumer-facing Site
“Realtor.com “Traditional” brokerage

cAdvertiser Site

sCommercial Use
Lo °Consumer Use



Your listings:
Syndication

e Your MLS probably offers
‘syndication’

e For most brokers first
‘syndication channel’ was
Realtor.com (late '90s)

e Others are possible now through
ListHub or others



Syndication defined

e No official definition

e Informal one
— Distribution in bulk

— Active real estate listings (listings
currently available for sale)

— By or on behalf of the listing agent
or listing broker

— To sites that will advertise them on
the web to consumers




Syndication ‘flow’

Syndicator

Examples:

ThreeWide
Point2



Syndication

e You can pick which sites your
stuff goes to

e Or you can auto-subscribe



http://www.listhub.com/chan
nels.html

NATIONAL CHANNEL PARTNERS

# Zillow.com YaHoO!

REAL ESTATE

LandWatch ~THomeWinks"




...and more

WAL*MART ﬁ‘ weetlistc P@;WJ'T;(W ﬂ Wome%rzr@onnecl.

R ‘ OFreedomsoft 1o oHUD...

A reatystore.com 2=liquidus iGI,Q,O,P!,e};fPT T

O Dernand Marketsy

) . s pam® comcast
foredOSUFEA I|”|""'\|"||'"I"|m'l'“"I uQURNTUMdug:taI C (~) ON DEMAND

|
rayoamome gy HUD Seeker gl -

“gg vertical HARMONHOMES € c-

oo brands COM'




What it means to be
‘all in’

e Many brokers are ‘auto-
subscribed,” meaning their
listings go to ALL listed channels

e Beginning this year, they will go

via the Real Estate Network, to
national franchisor sites

- REMAX, C21, etc.



Remember all those
syndication channels?

e If you are authorizing them to
advertise your listings

e You are responsible for how they
do it



Caution: Risks with
syndication

e Your firm name or agent name
may be stripped off the listing

e Your contact information may be
removed

e Violation of license law and Code
of Ethics



Syndication: value

e What value do you get from
syndicating to:

WALMART

nOUFINTUMmgde




Syndication questions
for you

e Are these sites giving you value
for your listings?

e Are these sites displaying your
listings in a way permitted by law
and the Code of Ethics?



Svyndicators and channels
use listings with permission

e What if someone uses your
listings without permission?
— State license law and Code of Ethics
prohibit it
e \What if that someone is not a
real estate broker or REALTOR®?

— Copyright law?...



Listing broker
copyright claims
e Who owns the copyrights?



What your MLSs do...

e Copyright registrations

e Manage syndicator relationships
e Perform research

e Cease and desist letters

e Usually not litigation (very
expensive)

e Educate you



Thank you!

I tweet: @BLarsonMpls
I blog: www.MLSTesseract.com



